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Court of Appeals of the District of Columbia 



No. 2913. 

Clyde C. Dunnington, Appellant, 

vs. 

Effie L. Dunnington. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33848. 

Clyde C. Dunnington, Complainant, 

vs. 

Efue L. Dunnington, Defendant. 

United .States of America. 

District of Columbia., ss: 

Be it remembered' that in the Supreme Court of the District of 

Columbia, at the City of Washington, in said District 
hereinafter niAntirmnsi + 1 ,^ r 11 * * i^t, at the times 

in^ hnd in h ’ f-o i OWlng papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 4 


Petition. 


Filed October 21, 1915. 

In the Supreme Court of the District of Columbia. 

Equity. No. 33848. 


Cl\de C. Dunnington, Complainant, 

vs. 

Effie L. Dunnington, Defendant. 

The complainant, Clyde C. Dunnington. humblv comnlainina- 
showeth unto the Court, the following facts- ' m P ,aimn £> 

TViLTM n e i is ”, ? itize j ? f the Unitefl States and a resident of the 
ten yearl o?more.' a h “ *° resided in said District for the past 

2 ’ T ? at ooi e o defendftDt ’ Effie L ’ Dunnin gton, is a citizen of the 
i—zyloa 
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United States and a resident of the District of Columbia and has so 
resided in said District for the past three years or more. 

3. The complainant alleges that he was lawfully united in mar¬ 
riage to the defendant in Atlantic City. New Jersey on the 25th day 
of July 1911; that immediately thereafter the complainant and the 
defendant began to live together, as man and wife in the City of 
Washington in the District of Columbia, and there resided and co¬ 
habited together as man and wife until the desertion hereinafter com¬ 
plained of; that the complainant and the defendant last cohabited 
together a* man and wife in the City of Washington in the 

2 District of Columbia. 

4. Complainant alleges that no children have l>een bom 
of the said marriage. 

5. The complainant alleges that immediately after his marriage as 
aforesaid, he rented an apartment in the City of Washington in the 
District of Columbia where he and his said wife lived and cohabited 
together as man and wife; that he furnished her with all of the com¬ 
forts of life commensurate with his station in life; that he was to his 
said wife a kind, affectionate and devoted husband; and that he 
provided for her and maintained his said household up until the 
21st day of July 1915. The complainant alleges that on the 21st 
day of July 1915. without cause, justification or excuse, the de¬ 
fendant willfully deserted and abandoned the complainant and left 
his said home, and went to the State of New York, and that the de¬ 
fendant left the home of the complainant without his knowledge, 
acquiescence or consent. Your complainant further alleges that 
since the defendant deserted him as aforesaid, she has refused to re¬ 
turn and live with your complainant: that he has importuned his 
said wife to return and live with him. but without cause, she has posi¬ 
tively refused so to do. and has positively refused to resume martial 
relations with the complainant. 

The premises considered your complainant prays; 

1. That the Writ of Subpoena may issue directed to the said de¬ 
fendant. commanding her to appear and answer the exigencies of 
this bill. 

2. That a divorce a mensa et thoro may l>e granted and awarded 

to the complainant from the defendant. 

3 3. That the court will grant such other and further relief, 
both general and special, as the nature of his case may require 

and to Equitv seem meet and proper. 

CLYDE C. DUNNINOTON. 

DANIEL TTIEW WEIGHT, 

T. M. WAMPLER, 

Attorneys for Complainant. 

District of Columbia, ss: 

Clyde C. Dunnington. being first duly sworn says that he has read 
the foregoing petition by him subscribed and knows the contents 
thereof; that the facts therein stated of his personal knowledge are 
true and those stated on information and l>elief, he believes to he true. 

CLYDE C. DUNNINGTON. 
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Subscribed and sworn to before the undersigned this 21st day of 
October 1915. 

[seal. J C. LARIMORE KEELEY, 

Notary Public, D. C. 

Answer. 

$ 

Filed November 1, 1915. 

******* 

The defendant answering the bill of complaint herein respectfully 
states : 

1-2. The defendant admits the allegations of paragraphs one and 
two except that she says that for the past three months during 

4 which time she has resided with her mother in the city of 
New York. 

3. The defendant admits so much of the third paragraph of the 
bill of complaint as relates to the marriage of plaintiff and defend¬ 
ant and their living together hut denies that she deserted the plain¬ 
tiff as alleged therein. 

4. The defendant admits the allegation of the fourth paragraph of 
said petition. 

5. Answering paragraph five defendant admits that plaintiff 
rented an apartment immediately after their said marriage in which 
they lived together as man and wife, but says that plaintiff failed 
to pay the rent of said apartment during the first six months of the 
occupancy thereof the said rent being paid by the defendant’s father; 
defendant also denies that plaintiff was an effectionate and devoted 
husband and defendant further denies that he provided for her as 
alleged in said paragraph. 

The defendant denies that she deserted the plaintiff on the 21st 
day of July, 1915, without cause, justification or excuse; defendant 
says that it is true that she left the plaintiff on the said date but that 
she was compelled to do so because of her health and extreme nervous 
condition which was and had been superinduced by the abnormal 
and degenerate habits of the plaintiff practiced upon your defendant 
over her protest and against her will; that fjesides subjecting the 
defendant to the revolting indignities too obscene and indecent to 
be described herein, the plaintiff frequently came home in an in¬ 
toxicated condition and inflicted cruel punishment upon the 

5 defendant; that the said conduct of the plaintiff began in the 
month of October, 1914 and was tolerated and endured by her 

until the 21st day of July, 1915 when her health and nervous system 
completely gave way and under the advice of her physician she was 
compelled to quit the l)ed and board of the plaintiff in order to regain 
her health and prevent her from becoming insane. 

That defendant apprised the plaintiff of the physician’s advice and 
requested him to furnish her with the money — which to defray her 
expense to the home of her mother where she hoped to convalesce 
which plaintiff refused to do: that defendant thereupon apprised the 
plaintiff that she would secure funds from her parents with which to 
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meet the necessary expense: that thereupon she left the plaintiff and 
went to the home of her parents; that defendant learned four davs 
after the departure from this city that the plaintiff who was two 
months in arrears in the rent of their said apartment had abandoned 
the same: that on the fifth day after her said departure plaintiff sent 
defendant a trunk in which were packed her clothes and conspicu¬ 
ously on top thereof was placed the certificate of their said marriage; 
that since the 21st day of July, 1915 the defendant has not heard 
from the plaintiff except through one Paul Bradshaw who called 
upon her and stated that he represented the plaintiff and had come to 
arrange a scheme whereby plaintiff would grant to the defendant an 
absolute divorce. 

That defendant is now’ dependent upon her parents for support and 
maintenance. 

Defendant further says that the plaintiff is employed by a 
o manufacturer of typewriters from which position he receives 
an income of more than two hundred dollars a month. 

And now having fully answered defendant prays: 

1. That this answer may be taken and treated as a counter-claim 
or cross-bill. 

2. That sbe may be awarded a divorce a mensa et thoro from the 
plaintiff. 

3. 1 hat pending the final determination of this cause and perma¬ 
nently thereafter she may be awarded alimony together with suitable 
counsel fees. 

4. And for such other and further relief as the nature of the case 
may require. 

EFFTE L, DUNNINGTON. 

District of Columbia, 88 : 

Effie L. Dunnington. being first duly sworn says that she has read 
the foregoing answer by her subscribed and knows the contents 
thereof; that the matters and things therein stated upon her knowd- 
edge are true and those stated upon information and belief she be- 
neves to be true. 

EFFIE T.. DUNNINGTON. 

Subscribed and swmrn to l>efore me this 29th day of October 1915 

MORTON E. WEBER, ’ 

Notary Public , New York Countly , No. 47. 

New’ York Register No. 7086. 

7 Motion for Alimony Pendente Lite. 

Filed November 1, 1915. 

* * * * * * * 

Comes now’ the defendant in the above entitled cause, by her at¬ 
torneys, and moves the Court to award her alimony pending the final 
hearing in this cause, as well as counsel fees for defending said cau«e 

GEO. F. HAVELL, 

S. McCOMAS HAWKEN, 

Attorneys for Defendant. 
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^ Plaintiff™^ ^ 1<?W ^ I ^^ lt aiu * Morr is Wampler, Attorneys for 

Take notice: That the foregoing motion will be calendared on the 

* in' V - n > K> i 10n , ”!, endar for llearin " on Friday, November 5th, 1915 
at 1U o clock A. M., or as soon thereafter as counsel can be heard. 

GEO. P. HAVELL, 

S. McCOMAS HAWKEN, 

Attorneys for Defendant. 

Motion to Dismiss Cross-frill and Strike out Ansiver. 

Filed November 2, 1915. 

******* 

The complainant. Clyde C-Dunnington', by his attorneys Daniel 
Then M right and T. Morris Wampler moves the Court to dis- 
8 miss the Cross Kill of the said Effie I, Dnnnington filed in 
this cause; 

m LSrr th . eCl ;oss Hill does not state facts legally sufficient 
to entitle the said Effie L. Dnnnington to the relief therein praved 
And the complainant further moves the Court, to strike out the 
answer of the defendant filed herein • 

“ pk ‘ a '"*■ b "* •"«» ii “ 

2. Because the said answer pleads conclusions of law 

DANIEL TIIEW WRIGHT 
T. M. WAMPLER, 

Attorneys for Complainant. 

T °DefMdant e °' F ' HaVe " 8nd MoComas Hawken, Attorneys for 
Please take notice that the above motion will 1*, for hearing on 

sngztsr “ 10 *• «• *•—*—*- ™„. 

DANIEL TIIEW WRIGHT 
T. M. WAMPLER, 

• Attorneys for Complainant. 

i! l “” b7 

S. McCOMAS HAWKEN, 

A ttomey for Defendant. 

9 Order for Alimony. 

Filed December 7, 1915. 

******* 

The motion for alimony and counsel fees and the motion to strike 
out the answer and cross-bill filed herein coming on to be heard, and 
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counsel for the respective parties stipulating in open Court that the 
said motion for alimony and counsel fees should l>e heard on bill 
and answer, and the said motions having come on to he heard and 
being argued together bv counsel for the respective parties it is this 
7th dav of December, 1915, 

Ordered bv the Court that the motion for alimonv l>e and the same 

t •/ 

hereby is granted and that the plaintiff herein pay to the defendant 
in this cause, or her attorneys of record, the sum of sixty-six and 
33/100 ($00.33) dollars each and every month until the final deter¬ 
mination of this cause, the first of said payments to be made on the 
31st day of December, 1915, and thereafter a like sum on the last day 
of each month, and it is 

Further ordered that the motion to strike out the answer filed 
herein l>e and the same hereby is granted in so far as it undertakes 
to set up a cause of action in favor of tbe defendant, but the same is 
retained and considered as an affidavit upon the motion for alimony, 
and leave is hereby granted the defendant to file an amended answer 
within ten days from this date should she be so advised. 

By the Court: 

WALTER T. McCOY, Justice. 

10 The plaintiff in open court excepts to the retention and con¬ 
sideration of the answer as an affidavit on the motion for ali¬ 
mony and to the award of alimony and gives notice of appeal from 
the above decree of tbe Court awarding alimony; and on application 
of the plaintiff the Court fixes the amount of bond for supersedeas 
on appeal at $750 and for costs at $100. or $50 cash in lieu thereof, 
deposited with the Clerk. 

WALTER I. McCOY. Justice. 

M emorandum. 

December *21. 1915.—Appeal Bond (Supersedeas) approved and 
filed. 

Designation of Record. 

Filed December 24. 1915. 

******* 

The clerk of the Supreme Court will please prepare transcript of 
record on appeal in the above entitled cause, and the following 
papers are herebv designated as necessarv to be copied. 

1. The bill. 

2. Answer and cross bill. 

3. Motion to Dismiss and to Strike out Answer. 

11 4. Motion for Alimony pendente lite. 

5. Order of the Court. 

0. Order allowing Bill of Exceptions. 

7. Memo. Bond for costs and supersedeas, approved and filed. 

8. This Order. 

DANIEL THEW WRIGIIT, 

T. M. WAMPLER. 

Attorneys for Plaintiff. 
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Service of a copy of the foregoing is hereby acknowledged, this 24 
day of December, 1915. 

S. McCOMAS HAWKEN, 

GEO. F. HAVELL, 

Per M. 

Attorney- for Defendant. 

12 Assignment of Errors. 

Filed December 29, 1915. 

******* 

The plaintiff respectfully submits that the trial court committed 
errors as follows; 

1st. The court erred in retaining the answer and cross petition of 
the defendant. . 

2nd. The court erred in considering the answer and cross petition 
of the defendant as an affidavit. 

3rd. The court erred in considering the answer and cross petition 
of the defendant in support of her application for alimony pendente 
lite. 

4th. The court erred in refusing to hear evidence offered by the 
plaintiff on the hearing of the defendant’s motion for alimony 
pendente lite. 

5th. The court erred in refusing to permit the plaintiff to offer 
affidavits in evidence, upon the hearing of the defendant’s motion 
for alimony pendente lite. after the court had announced that it 
would regard the answer and cross petition of the defendant as an 
affidavit. 

Oth. The court erred in refusing to consider the affidavits offered 
by the plaintiff at the hearing of the defendant’s application for ali¬ 
mony pendente lite as shown by the bill of exceptions. 

7th. The court erred in refusing to consider each several affidavit 
offered by the plaintiff upon the hearing of the motion of the defend¬ 
ant for alimony pendente lite. 

8th. The court erred in granting the application of the 
13 defendant for alimony pendente lite and erred in allowing 
and awarding alimony pendente lite to the defendant. 

DANIEL TTIEW WRIGHT, 

T. M. WAMPLER, 

A ttorney- for Plaintiff. 

Service of a copy of the above is hereby acknowledged this 27th 
dav of December, 1915: 

S. McCOMAS HAWKEN, 

> 

Attorney- for Defendant. 

Memorandum. 

January 14, 1916.—Bill of Exceptions approved, signed and filed. 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 13, 
both inclusive, to l)e a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 33848 in Equity, wherein Clvde 
C. Dunnington is Complainant and Elbe L. Dunnington is Defend¬ 
ant, as the same remains uj>on the liles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District this 
loth day of January. 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 

15 In the Supreme Court of the District of Columbia. 

No. 33848. Equity. 

Clyde C. Dunnington, Plaintiff, 

vs. 

Effie L. Dunnington, Defendant. 

Bill of Exceptions. 

Be it remembered. That on Decemtar 3, 1915, the motions to strike 
out the answer and cross-bill herein and for alimony were called to 
be heard: whereupon counsel for the plaintiff stated they had certain 
affidavits that they desired to submit in opposition to the motion for 
alimony; thereupon counsel for the defendant stated that the said 
affidavits had not been filed and that the same had not l>een seen bv 
them and moved the Court to continue the motion for alimony until 
the next motion day to afford them an opportunity to read the 
said affidavits and secure such counter affidavits as they might 
deem advisable to meet the statements contained in the affidavits im¬ 
posed to be submitted by the plaintiff; whereupon the Court stated 
that he would grant such continuance; thereupon counsel for the 
plaintiff stated that they would not insist upon their said affidavits 
being heard by the Court, provided that a stipulation should be made 
in open Court between counsel for the respective parties that if the 
Court would consent to an immediate hearing without the postpone¬ 
ment that the said motion for alimony should l>e heard and de¬ 
cided upon the allegations contained in the bill of complaint and the 
answer filed herein; whereupon the Court consented to hear the said 
motion for alimony upon the allegations contained in the bill of com- 
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plaint and the answer filed herein, in accordance with a stipulation 
of counsel so made; and, thereupon, the motion to strike outthe an- 
swer and cross-hill filed herein and the motion for alimony 
16 l*cin K heard and argued together by counsel for the respective 
tll , P^ies, the Court decided the motion for alimony in favor of 

»' y nrded her alimony pendente life in the sum of 
?. 5 'll" m °. n 1 th and K ran , ted the motion to strike out the answer in so 
thl T I "’ r n " ; lns " er undertook to set up a cause of action in favor of 
the defendant but considered the said answer as an affidavit upon the 

sTdemtio f n F of'irm- Tl,erc,, '’° V!!* - plaintiff objectK Te com 
.loeration of the answer as an affidavit which objection the Court 

oyemile.] and the plaintiff noted an exception • and there mon th! 

plain iff attempted to offer in evidence the affidavits herehiCe re 

ferred to. a Inch affidavits were material to the said mnh'm r r 

»'«"»c.™ .Mind 

the Court had ruled that he would grant a continuance and give the 

Stiff 1 / T ? l ''T t " n, ‘ y t0 meet the said affidavits, counsel for the 
p amtiff had stated prior to the argument of said motions that thev 

stini htedfall he'Tr th f C °T iderati ? n of said affidavits and had 
stipulated that the motion for alimonvshou d he heard anddecided on 

he allegations coniamcd in the bill of complaint and the answer and 

that, after the Court had acted on the said stipulation and decided the 

nbm'f‘!" IS , the .P Ia,ntlff - counsel for the plaintiff would not b^per 

StaSf they had 80 stated they 

for^identificaHom""* ^ fi,ed in the nor marked 

And at the time of the settling of this bill of exceptions the nl«in 
tiff requested the Court that said affidavits, or the substenee theS' 
be attached hereto and made part, hereof - which the n.. * j 

*> s-'«*»« I- 

cate thirds C bm eS f he P a * ntlff and P rea ents to the Court in dupli- 

tied cause, which is accordingly done this 14th day of January 1916* 

O tv WALTER I. McCOY, Justice. 

S. McC. H. 

tiff rE v a d °Fffi :1 t °- ^ffnlty. Clyde C. Dunnington. Plain- 

tiif, \s. Effie L. Dunnington. Defendant Rill nf t? 

Daniel TIipw Wrio-lu t at • nr eienannt. nill of Exceptions, 
h-amei i new \\ nght, T. Moms Wampler, Attorneys for Plaintiff. 

oqfo nd °^f d , °" caver: , Distri<> t of Columbia Supreme Court. No. 
2913. Circle 0. Dunnington, appellant v<? T Ft » . 
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OF THE DISTRICT OF COLUMBIA 

JANUARY TERM, 1910. 


<'LYDE ('. DUXNINGTON, Appellant, 

vs. 

Eli IE L. Dl NNINGTON, Appellee. 


brief for appellant. 


No. 2913 


STATEMENT OF THE CASE. 

Appellant brought suit below against his wife for a 
limited divorce on the ground of desertion (R. p. 1); 
she tiled an answer and a motion for alimony and coun¬ 
sel fees on November 1, 1915 (R. pp. 3-4) ; on the next 
day, November 2d, appellant moved to strike out the 
a us u et (R. p. 5). Both the motion for alimony and to 
strike out were calendered for hearing on November 5th, 
at 10 o clock (R. p. 5); the two motions were heard 
together, were forthwith decided together, and what 
happened at that hearing your Honors will gather from 
the findings expressed in the Decree which the Court 
entered on December 7th and the statements of a Bill of 
Exceptions which the Judge signed on January 14th. 
llie Decree (Order for "alimony”) appears on pages 5 
and 0, the Bill of Exceptions on pages 8 and 9 of the 
record. No doubt but that your Honors will, if it be 
possible, harmonize these two sources of information 
as to what transpired in the trial court; but in so far 



as the formal Decree of the judicial tribunal is assailed 
bv conflicting statements (if such there be) found in a 
Hill of Exceptions afterward signed by the Judge, it is 
assumed that the terms of the tribunal's formal Decree 
will be allowed the control; the reason for this assump¬ 
tion is. that the findings of the Decree are res judicata 
between the parties. In inspecting this record, your 
Honors will observe that the two motions were called 
for heariny toyether ( R. pp. o-b-S), whereupon counsel 
for appellant stated to the court that In* had certain affi¬ 
davits which hr "desired to submit in opposition to the 
motion for alimony" ( K. p. S). After discussion about 
a continuance of tin* motion for alimony, a stipulation 
was entered into in open court by counsel for the respec¬ 
tive* piirties, whereby it was agreed that the court should 
hear and dispose of both the motion for alimony and the 
motion to strike* out the* answer at the same time, with¬ 
out entering affidavits e>n e*ithe*r siele. On this point the 
De*e*re*e* re*<*ite*s ( R. pp. •>-(*>) : 


•‘The* motion for alimony ami cent used fees anel 
the motion to strike out the* answer anel cross bill 
he*rein coming e>n to be* hearel, and counsel fen- tlu- 
re*spe*e tive* parties stipulating in open court that 
the said motion for alimony and counsel fees 
should be heard on Bill and Answer, and the 
said motions hariny come on to be heard and br¬ 
iny aryued toyether by counsel for the respect ire 
parties . it is, etc." 

(The* point e>f the situation was manifestly this: If 
the motion to strike* out turneel out te> be well taken 
anel was granted, it le*ft before the cemrt nothing to sup- 
port an award e>f alimony at that time, and the motion 
feu- alimony would have te> be renewed at a later period 
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nn.l properly supported by either affidavits or oral testi- 
niony.) 

The Court having heard the arguments, granted the 
1110 ion to strike out (R. p. «), straightway disregarded 
stipulation which had lieen entered into before its 

° f ,ts own volunteered to consider and 

actually considered the stricken answer as an affidavit 
in support of the motion for alimony and refused to per- 

t» present his affidavits in contra- 
[ " although they were instantly offered. The Decree 

,tS “ lf .motion to strike out the 

answer hie,I herein be and the same hereby is granted 

in so far as it undertakes to set up a cause of action in 
favor of the defendant, but the same is retained and 
considered as an affidarit upon the motion for ali- 

The appellant at once objected and excepted to the 
'••‘lent,on and consideration of the stricken answer as 

I'" 0,1 . .. for alimony (as appears in 

the Decree itself (R. p. , ,, and immediately there¬ 
upon , K. p. hi. offered his same several affidavits 
against the stricken paper which the court had under- 

, .etamorphose into an affidavit. Which affi- 

< J ,'"Ms the Court not onig refused to permit him to offer 
refused to consider, but refused to permit to be at- 

aehed to the Hill of hirerptions, for displai / to the la- 
peltate Court. 1 

Thus your Honors find it determined for vou bv •, 

court of inferior jurisdiction that you shall neither' be 

permitted to know nor shall you have before vou the 

proceedings which transpired before it. when those verv 

proceedings are laid before you for judicial sen, tinv 
JUKI review. 
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“And at the time of the settling of this Bill 
of Exceptions, the plaintiff requested the Court 
that said affidavits, or the substance thereof, l>e 
attached hereto and made part hereof; which 
the court declined to allow to be done, to which 
ruling the plaintiff then excepted.” (R. p. ff.) 

POINTS. 

The principal points seem to be: 

1. Was the learned Court correct in disregarding 
the terms of tin* stipulation? 

2. Was tin* learned Court correct in of its own ini¬ 
tiative transposing into evidence in support of a motion, 
a pleading which had been stricken out and which 
neither party had offered as an affidavit upon that 
motion? 

M. Having volunteered to consider the stricken plead¬ 
ing as an affidavit on the motion, was the learned Court 
correct in refusing to consider on the same motion, affi¬ 
davits of the appellant which were instantly offered? 

t. Was the learned Court correct in its determina¬ 
tion that vour Honors shall not know the nature of 
evidence which it excluded, when the justness of that 
exclusion is brought before you for review? 

ARCtUM ENT. 

FIRST POINT. 


1. WAS THE LEARNED COURT CORRECT IN 
DISREGARDING THE TERMS OF THE STIPULA¬ 
TION? 

Upon this point tin* books disclose no specific instance 
which is directly helpful. Man-made law is necessarily 
finite; man-made rules are finite because they arc man- 
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made, yet human affairs are of the infinite; human situ¬ 
ations are evolved by the silent impulse of the laws of 
infinity; whatever may be the limitations of the fore¬ 
vision of man in his law-making, yet the situations 
which call for the application of those laws are infinite. 
\A herefore it may be, that the absence from books of all 
direct authority, is because not heretofore has a case 
arisen wherein the needs of justice have seemed to re¬ 
quire a court in its decision of a civil matter to disregard 
a stipulation made at its bar by the parties concerned, 
and to which stipulation the court itself was a party! 

It may further be, that under pressure of the rapidly 
shifting burdens which are known to oppress trial 
courts as countless cases press forward upon each 
other's heels, the learned court below in some manner 
failed to observe and for that reason did not realize 
that a court is fairly bound to adhere to a stipulation 
arranged at its bar by litigants, and to which it has 
given approval and assent. Had the particular occa¬ 
sion afforded full measure of time for reflection and 
consideration upon this aspect of the matter, the con¬ 
clusion of the learned Court might have been otherwise; 
the propriety of regarding the stipulation might have 
been perceived; yet, howsoever unconscious the error, if 
error it be, its effect remains, to the destruction of a 
litigant s right to his day in court; his right to be heard; 
his right to present evidence; his right to have evidence 
considered before his cause is resolved against him. 


SECOND POINT. 


-• WAS THE LEARNED COURT CORRECT IN 
OF ITS OWN INITIATIVE TRANSPOSING INTO 
EVIDENCE IN SUPPORT OF A MOTION, A 
PLEADING WHICH HAD BEEN STRICKEN OUT 
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AND WHI(’H NEITHER PARTY HAD OFFERED 
AS AN AFFIDAVIT UPON THAT MOTION? 

In Campliell vs. Rankin, 98 V. S., 261, was said: 

“This affidavit, made in support of an applica¬ 
tion for a continuance which was overruled, the 
•Judge, of his own motion, treated as part of the 
record, and as lief ore him on the trial, though not 
offered by either party; * * * it is difficult to 

argue this proposition. The affidavit was in no 
judicial sense before the Court on the trial, and 
could only be used, if at all, when introduced by 
one of tin* parties for some legitimate purpose.” 

In that case the trial court of its own motion, took 
into consideration and treated as before it on the trial, 
an affidavit which had been filed in support of an ap¬ 
plication for continuance but which was not offered by 
either party. For that reason alone the judgment was 
reversed. /&L 

In Smith vs. Smith, H4P N. <\, 499, the judgment 
was reversed for failure of the trial court to interrupt 
counsel in reading to the jury as an admission, a plead¬ 
ing of tin* adverse* party filed in the case, but not offered 
in evidence by either party. The syllabus is: 

“Where a party intends to use pleadings as 
evidence, he should put them in evidence; mere 
reading to the jury is not sufficient for this pur¬ 
pose." 

The reason is manifestly plain; it is that a party liti¬ 
gant shall know before his case is submitted, what is to 
weigh against him in the mind of the tribunal; so that 
he may bring forward his explanation, modification or 





refutation. No pleading may ever become evidence 
save upon one of two theories * either as containing an 
admission by the party making it; or, if sworn to, as 
an affidavit in proof of a fact which, by reason of the 
interlocutory nature of the proceeding, is provable by 
affidavit; of which interlocutory proceedings a motion 
for alimony is one; in either event, or for either purpose, 
the pleading must Ik* offered as evidence* bv a party. 
So that, if after the answer had been stricken, the ap¬ 
pellee had offered it as an affidavit to support this 
motion, it might have been received if opportunity had 
been afforded appellant also to offer affidavits on his 
own behalf. 

"Indeed, pleadings themselves may be evidence 
in proper cases. Hut such evidence must be in¬ 
troduced on tin* trial, at the proper time and in 
the proper way. This is necessary in order to 
afford the party to Ik* affected adversely by it. just 
opportunity to explain, modify or correct it. He 
might Ik* able to show that the admission or 
statements were made by inadvertence, mistake 
cm misapprehension, and the law allows him rea¬ 
sonable and orderly opportunity to do so. It 
never tolerates undue advantage; it is a mistaken 
notion that the whole record, including the plead¬ 
ings, in an action, is necessarily in evidence, and 
may Ik* read to the* jury on the trial of issue of 
fact.” 

Smith vs. Numirocks, 94 N. <\, 245. 


THIRD POINT. 


3. HAVING VOLUNTEERED TO CONSIDER 
THE STRICKEN PLEADING AS AN AFFIDAVIT 
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ON THE MOTION, WAS THE LEARNED COURT 
CORRECT IN REFUSING TO CONSIDER ON THE 
SAME MOTION, AFFIDAVITS FOR THE APPEL¬ 
ANT WHICH WERE INSTANTLY OFFERED? 

After observing from the record { R. p. <S) that “coun¬ 
sel for the plaintiff stated they had certain affidavits 
that they desired to submit in opposition to the motion 

for alimonv,” can anv court believe that that same conn- 
• • 

sel would have trusted the stipulation, had he suspect¬ 
ed that tlu* court. Imrimj stricken the pleadinif out, 
would give it the character of an affidavit in support of 

the motion for alimonv and in the same breath denv 

• • 

him tlu* right to offer those verv affidavits which he had 
« • 

but a moment before stated he “desired to submit in 
opposition to tlu* motion for alimony?” 

This point can not, perhaps, Ik* elaborated into a force 
more potent than that involved in tlu* inquiry just 
stated. 

From what on a certain occasion transpired, there is 
room for apprehension that effort may be made to per¬ 
suade tlu* court into tlu* belief (erroneous), that the 
motion for alimony was decided distinctly before the 
granting of tlu* motion to strike out the answer. This 
hope is, in face of tlu* record, futile. 

The motions were culled together, heard together, and 
immediately decided ( R. pp. .Vf>) ; tlu* Decree itself 
makes plain what was t 1m* fact; which is, that the motion 
to strike out was derided first, although the rulings 
happen to Ik* mentioned in the reverse order. The De¬ 
cree recites i R. p. (»( : 




tlu* motion to strike out the answer 
tiled herein Ik* and the same hereby is granted in 
so far as it undertakes to set up a cause of action 
in favor of the defendant, but the same is retained 
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and considered as an affidavit upon the motion 
for alimony." 


Being <i1 1 ead\ stricken out, how could the answer 
have been “retained and considered as an affidavit upon 
the motion for alimony," unless that motion was decided 
after it had been stricken out? The “striking out” 
must needs have anteceded, else there was no room 
for “retaining and considering" it as something else, 
to-wit, an “affidavit." 

This Decree tells its tale; it will not down; in the 
murderous monotony of silent type, recurs its indelible 
refrain: “The motion to strike out the answer hereby 
is granted; hut -" 

1 In* motion to strike out the answer hereby is grant¬ 
ed , hut . Always, “the motion to strike out the 
answer hereby is granted; but -" 

“lint what? The answer is already stricken out; 
“hereby is stricken out. What signifies this “hut"; 
w hat does this "but" portend? Does this "but" forecast 
that, tin* answer being already stricken out, some other 
fate is about to befall it? Y\ hat is that something else 
which seems presently to happen, and which presently 
occurs? There being now no “answer," for as such it is 
cast out, it is about to receive another character; that 
of an affidavit in support of a motion; as supplying evi¬ 
dence in proof of facts without which the motion for 
alimorn must tail. \\ ith this new character the court 
now clothes it; with this new quality it is now endowed; 
for this new purpose does the court “consider” it, of its 
own impulse evolving for it these new attributes, al¬ 
though invited thereto by neither party; by according 
it these several new qualities, and not otherwise, the 
< ourt finds room to grant tin* motion for alimonv. 

Is it therefore less than just to say that by the 
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record the motion to strike out was first decided, 
that the court then undertook to make the stricken 
paper an affidavit in support of a motion and by so 
doing obi if fed itself to receive and to consider affidavits 
which were instantly offered by appellant upon the 
same motion? 


FOURTH POINT. 


4. WAS TI1H LEARNED UOURT UORREUT IN 
ITS DETERMINATION THAT YOUR HONORS 
SHALL NOT KNOW THE NATURE OF EVIDENCE 
WHICH IT EXCLUDED, WHEN THE JUSTNESS 
OF THAT EXCLUSION IS DROUGHT BEFORE 
YOU FOR REVIEW? 

Tin* puerile and inane folly of strictures upon a trial 
court because it happens to entertain its own opinions, is 
not to be indulged in. If a record presents for review a 
question of nature such that an attack upon its opinion 
could by pel-adventure be perverted into a criticism of the 
court, that respect which is deemed due to the tribunal 
would properly command the discussion to Ik* carried 
forward in tin* abstract, rather than the concrete; thus 
confining the matter within the field of the impersonal; 
for in such manner discussion of the question may, as 
such, with propriety, proceed. 

It is not suggested that the learned court below 
realized, or was conscious of tin* effect of excluding the 
affidavits from the Hill of Exceptions. 

Under no small sense of delicacy is it presumed to 
venture upon the scrutiny of a subject so personal to 
your Honors, as is a shaft which strikes the vitals from 
your Honors' established authority and pierces your 
Honors' judicial function to the middle vitals of its 
heart. 
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ill the judicial duty of the t'ourt here he well done 
hv suffering to stand as a precedent for trial courts, a 
Decree, the justice of which depends on the nature of 
excluded evidence which tin* trial judge withholds from 
your f|view? 

It is essential to order in society that controversies 
arising amongst individuals should he settled peace¬ 
fully, and not hv the law of force; not merely “settled,” 
Imt settled justly. To this end, it is the will of the 
people that there he judicial tribunals; their powers and 
functions are ordered by the law of the land. It is of 
the utmost concern to the people themselves, to whom 
I hose tribunals belong, that they should command the 
deference, respect and confidence of the community. The 
affairs of the Executive and Legislative Departments 
of Government are performed at a distance removed from 
the masses; the Judicial alone discharges its functions 
amongst tin* very body of tin* people themselves, settling 
the disputes of inflamed and embittered contestants 
in tin* very midst of whom they hold their sessions, sur¬ 
rounded by whom they give their decisions; existing in 
the very vortex of the passions, which their judgments, 
however just, seldom serve to allay. With no patronage 
to bestow, with no control over the purse or over the 
sword, upon what shall they depend for their support? 
They must depend upon tin* confidence of the people in 
tin* rectitude of their decisions; and this confidence 
alone will preserve in tin* people a conviction of the 
necessity for their existence. It is an exceedinglv dan- 
gerous and seditions view, to pretend that any power be¬ 
longing to these tribunals may be exercised for the 
establishment of the judges into a privileged order, as 
those to whom a kind of personal command belongs. 

In tin* function of maintaining the equality of persons 
and of l ights, and in so doing, maintaining the suprem- 
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acv of law over all other power, the importance of the 
judicial tribunals of the land is unparalleled and 
supreme. 

The stability of a people's Government depends on 
the maintenance of the supremacy of law; if the people 
are to continue in reverence for the supremacy of law, 
they can not be suffered to 

bunals which maintain it. Those of the people who were 
assembled in the court below when the appellant's cause 
came forward, saw and heard that he was come pre¬ 
pared with written evidence upon a certain point; saw 
him in public show tin* court that he was there to offer it 
upon that certain point; those there assembled went 
their several ways, having observed the court itself to 
put up evidence in favor of his adversary upon that 
very point, and then straightway refuse not only to 
consider, but even to receive any whatsoever of that 
very evidence, which to the knowledge of all, he was 
come especially to present. 

Public Policy may to your Honors seem better served 
by withholding rather than by according, judicial ap¬ 
proval of such course; Public Policy alone may require 
that a decree based upon such proceedings shall not 
prevail; rather than by its affirmance your Honors 
shall stand committed to an expression that the pro¬ 
ceeding which produced it measures your judicial con¬ 
ception of tin* standards of justice. 

" hile an award of alimonv is said to be largely in 
the discretion of trial courts, yet this “discretion'’ con¬ 
templates action supported and sustained by some 
“judicial" reason for it; it does not sanction or sustain 
the exercise of mere power without cause for its activity, 
for this is “arbitrary,” no matter who labels it “ju¬ 
dicial." If power be exercised without judicial reason, 
the psychological process which stirs that power to 
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activity without “judicial cause” is no “exercise” of, 
hut is “abuse” of judicial discretion. 

It needs no argument to awaken in your Honors, full 
consciousness that to correct the “abuse” of judicial 
power, the “abuse" of judicial discretion, is a high and 
important function which belongs to Appellate Courts. 

It is to be observed that although the motion for 
alimony asked also for counsel fees (It. p. 4) that part 
ol the motion the court did not grant; it awarded 
“alimonv" only. 

I»y withholding from the Bill of Exceptions the sev¬ 
eral affidavits which appellant ottered, your Honors are 
denied your function of determining whether in the 
award of this “alimony" there was “abuse,” rather than 
“exercise" of judicial discretion. Were these affidavits 
before you, demonstrating to your senses not alone the 
falsity of the stricken answer, but also that this wife 
stealthily and surreptitiously abandoned home and hus¬ 
band for a New York “Actor" with whom she had a 
liaison; that at the very time of the hearing below she 
was for Twenty-five Dollars a week disporting herself 
half-clad on the same stage with him and received him 
nightly in her apartment after the close of the show— 
then whatever might be the court’s conclusion whether 
an award of “alimony" under such conditions was “exer¬ 
cise" or “abuse” of judicial discretion, yet that same 
opinion would surely reflect to the gentler sex either 
applause or discouragement in the adoption of like 
conduct. 

However that may be, the point of the particular 
matter at bar is, that the affirmance of the Decree in¬ 
volves a concession hardly to be expected of your 
Honors, that your authority and power in particular 
cases shall be suffered to depend upon the favor of those 



inferior courts, whose proceedings you are constituted 
to review. 

It is submitted that the decree of the learned court 
below slum Id be reversed. 


Respect fully, 

Daniel Tiiew Wiuoht, 

T. Morris Wampler, 

Attorneys for Appellant. 
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Statement of Facts. 

This is an appeal from an interlocutory order award¬ 
ing the appellee (defendant in court below) temporary 
alimony in the sum of $66.66 a month. The appellant 
filed his bill for divorce a mensa et thoro on the 
ground of desertion. The appellee answered the bill 
denying the desertion and under Rule 34, p. 65 of the 
Supreme Court of the District of Columbia, in the 
same pleading attempted to set up a cause of action by 
way of cross bill for a divorce a mensa et thoro on the 
ground of cruelty. The allegations forming the basis 
of the counter-action were made in general terms be- 
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cause it was deemed by counsel that a specific descrip¬ 
tion of the acts of the appellant constituting the cruelty 
were too obscene and indecent to spread upon the 
records of the court; the appellant filed a motion to 
dismiss the cross bill on the ground that the same did 
not state facts legally sufficient to entitle the said ap¬ 
pellee to the relief prayed, and further moved to strike 
out the answer because the “said answer does not 
plead facts, but alleges the conclusions of the pleader /' 
The same day that the answer was filed appellee filed a 
motion for alimony and counsel fees. The motion for 
alimony and counsel fees and the motion to strike out 
the answer were set to be heard on the same day. 
When the said motions were called to be heard the 
counsel for appellant stated that they had certain affi¬ 
davits that they desired to submit in opposition to the 
motion for alimony; counsel for the appellee then 
stated that the said affidavits had not been filed and 
and that the same had not been seen by them and 
moved the court to continue the motion for alimony 
until the next motion day to afford appellee’s counsel 
an opportunity to read the said affidavits and secure 
such counter-affidavits as they might deem advisable 
to meet the affidavits proposed to be submitted by the 
plaintiff; whereupon the court stated that he would 
grant such continuance; thereupon counsel for the ap¬ 
pellant stated that they would not insist upon said* 
affidavits being heard by the court , provided that a 
stipulation should be made in open court between coun¬ 
sel for the respective parties that if the court would 
consent to an immediate hearing without the postpone¬ 
ment that the said motion for alimony should be heard 
and decided upon the allegations contained in the bill 
of complaint and the answer; that the court consented 
to so hear the said motion in accordance with said 
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stipulation; that the said motion for alimony and the 
said motion to strike out the cross bill and answer were 
then heard together, upon which hearing the court 
awarded the appellee alimony as aforesaid and granted 
the motion to strike out the answer in so far as it 
undertook to set up a cause of action in favor of the 
appellee, but considered the answer as an affidavit 
upon tin* motion for alimony. 

The appellant objected to the consideration of the 
answer as an affidavit and noted an exception which 
is the only exception save one in the case. The ap¬ 
pellant then, after the court had decided against him, 
attempted to offer in evidence the same affidavits 
which he had stated before the hearing he would 
not offer it the court would not grant a continuance. 
That in doing this the appellant was conscious he 
was attempting to violate the stipulation that had 
been made at his suggestion in order to prevent a con¬ 
tinuance is strongly indicated by the fact that he did 
not note an exception nor file the said affiadvits in the 
case. In fact, he did not even have them marked for 
identification nor leave them in the custody of the 
clerk. 

The brief for the appellant is misleading and grossly 
unfair to the trial justice. Counsel for appellant have 
based their brief on a false premise. They proceed 
upon the assumption that the answer filed by the ap¬ 
pellee was stricken out in toto. The fact is, that the 
allegations of the answer were stricken out only in so 
far as the answer undertook by way of cross bill to 
set up a cause of action in favor of the appellee. The 
motion of appellant to strike out the answer was ‘‘ be¬ 
cause the said answer does not plead facts, but alleges 
the conclusions of the pleader”. The only conclusions 
stated by the counsel of appellee appear in part of 
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the fifth paragraph of the answer and were so pleaded 
in a desire to be as charitable to the appellant as the 
nature of the case would admit and to avoid spreading 
upon the court records a specific description of the 
indecent and degenerate acts of the appellant consti¬ 
tuting the cruelty. It was the allegations relating to 
said acts that formed the basis of a cause of action in 
favor of the appellee and the court ruling on the motion 
to strike out, held that it would strike out the answer 
not as a whole, but only in so far as it undertook to 
set up a cause of action in favor of the defendant. 
Therefore, it follows that the other allegations of the 
answer remain before the court. The allegations that 
remained formed a complete answer to the bill and 
furnished ample foundation for the award of alimony. 

This contention is borne out bv an analysis of the 

* * 

answer. The first, second, third and fourth para¬ 
graphs of the answer are as follows: 

“1-2. The defendant admits the allegations of para¬ 
graphs one and two except that she says that for the 
past three months, during which time she has resided 
with her mother in the City of New York. 

“3. The defendant admits so much of the third 
paragraph of the bill of complaint as relates to the 
marriage of plaintiff and defendant and their living 
together, but denies that she deserted the plaintiff as 
therein alleged. 

“4. The defendant admits the allegations of the 
fourth paragraph of said petition. ” 

The fifth paragraph is as follows: 

“5. Answering paragraph five, defendant admits 
that plaintiff rented an apartment immediately after 
their said marriage in which they lived together as 
man and wife, but says that plaintiff failed to pay the 
rent of said apartment during the first six months 
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of the occupancy thereof, the said rent being paid by 
the defendant’s father; defendant also denies that 
plaintiff was an affectionate and devoted husband and 
defendant further denies that he provided for her as 
alleged in said paragraph. 

“The defendant denies that she deserted the plaintiff 
on the 21st day of July, 1915, without cause, justifica¬ 
tion or excuse;” (then follow the allegations consti¬ 
tuting the basis for an action in favor of the defendant 
and following such allegations the paragraph con¬ 
cludes) : 

“That defendant is now dependent upon her parents 
for support and maintenance. 

“Defendant further says that the plaintiff is em¬ 
ployed by a manufacturer of typewriters from which 
position he receives an income of more than two hun¬ 
dred ($200) dollars a month.” 

The foregoing allegations, as is apparent, are not 
conclusions of the pleader but positive allegations of 
facts. They show that the marriage is admitted; that 
the defendant is without means of support; that the 
plaintiff has the ability to support her and that plain¬ 
tiff and defendant were living apart. Upon such a 
showing it was the duty of the court to award her a 
reasonable amount for maintenance. 

In Sparks vs. Sparks, 25 Appls. D. C., at page 358, 
this court said: 

“Facts sufficient to justify the court below in award¬ 
ing alimony and counsel fees were not seriously con¬ 
troverted. The marriage was not denied; the wife was, 
as stated, ‘without any visible or other means of sup¬ 
port’; the husband was in receipt of a fair salary; 
and the parties were admittedly living apart.” 

In first Encyc. of Pleading and Practice at page 423 
it is stated that if the husband is complainant “tem- 
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porarv alimony will be awarded whether he has means 
or not; and if he does not pay he will not be allowed to 
prosecute his suit.” 

To the same effect are: 

Mangels vs. Mangels, 6 Mo. App. 481; 

Thayer vs. Thayer, 9 R. I. 377; 

Purcell vs. Purcell, 3 Edw. Ch. (N. Y.) 

If the court had, as falsely contended by counsel for 
appellant, stricken out the answer as a whole the court 
would simply have granted the motion of the appellant 
without qualification. That the contention of the ap¬ 
pellant is not well founded is shown by the fact that 
the court in passing upon appellant’s motion designates 
the portion of the answer that was stricken out by 
adding in so far as it undertakes to set up a cause of 
action in favor of the defendant . That portion of the 
answer being all that was stricken out it follows that 
the rest of the answer remained in the case. 

The counsel for appellant divide their brief into a 
discussion of four points. 

In view of the fact that there were but two excep¬ 
tions noted we are unable to understand how there 
could be four points involved in the appeal. The first 
exception noted was to the court considering the 
answer as an affidavit. The answer was offered and 
could only be considered on a preliminary motion as 
an affidavit. 

In Rankin vs. Rothschild, 78 Midi., at page 15, the 
court said: ‘ 4 This answer, being used in opposition 
to the motion for the appointment of a receiver before 
the time for reply had expired, could only be treated 
as an affidavit.” 

In Shreve vs. Black et al., 4 N. J. Eq., at page 185, 
the court said: ‘‘After a careful examination of this 





7 


case, I feel constrained to deny the injunction. I do so 
tioni the facts as they appear by the bill and answer. 
The complainants’ title was sufficiently stated in the 
bill, and the objection that it is not set out in detail has 
no weight in my mind. The answer, too, although made 
by one of the defendants, must be received at all 
events, as an affidavit.” 

To the same effect is Webb vs. King, 21 Appls. D C 
141-150. ’ *’ 

\\ e will answer each of the four alleged points re¬ 
ferred to in appellant’s brief. 

FIRST POINT. 


Counsel ask “was the learned court correct in dis¬ 
regarding the terms of the stipulation? The assertion 
by counsel for appellant that the court disregarded the 
terms of the stipulation is indefensible. 

The only party to the stipulation who attempted to 
violate the terms thereof was the senior counsel for 
the appellant who, alter having induced the court to 
hear the case without postponement on the assurance 
that he would not offer certain affidavits, attempted to 

offer them when the motion had been decided a°*ainst 
him. 

Counsel for appellant state at page 4 of their brief 
that the stipulation provided that the motion for ali¬ 
mony and the motion to strike out the answer should 
be heard and disposed of without offering affidavits on 
either side. 

The stipulation made at the suggestion of the counsel 
for appellant was that if the court would not grant the 
continuance, that they would not offer certain affidavits. 
Nothing was stated about not offering affidavits on 
either side. The stipulation provided that the “mo- 
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tion for alimony should be heard and decided upon the 
allegations contained in the bill of complaint and the 
answer herein.” Counsel must have known that said 
answer could only have been considered as an affidavit. 
Counsel for the appellant seek to proceed in their brief 
on the fine-spun technicality that the motion to strike 
out the answer was heard first and that then the motion 
for alimony was disposed of and that the answer had 
not been offered as an affidavit until after the motion 
to strike out the answer had been decided. Such, how¬ 
ever, is not the case. The stipulation provided as be¬ 
fore stated that the motions should be heard and de¬ 
cided together. The motions were in fact presented, 
argued and decided together. Consequently, it is ap¬ 
parent that the answer must have been and was as a 
matter of fact offered by the appellee as an affidavit 
before either motion was decided. 

The position taken by appellant’s counsel presents 
the spectacle of two eminent lawyers waiving the read¬ 
ing of certain affidavits in order that they might go to 
a speedy hearing, believing as they must have believed 
that they had appellee in a trap and that when spring¬ 
ing their trap and discovering that they had caught 
nothing endeavored to bag their quarry with ammuni¬ 
tion tliev had theretofore agreed not to use. 

After what manner of sportsmanship is this? 

SECOND POINT. 

Counsel for appellant asked “was the learned court 
correct in of its own initiative transposing into evi¬ 
dence in support of a motion, a pleading which had 
been stricken out and which neither party had offered 
as an affidavit upon that motion?” 


i 




The court did not of its own initiative transpose into 
evidence a pleading which neither party had offered 
as an affidavit. In the first place the pleading was not 

* a portion thereof; and, in the 
second place, the stipulation provided that the motion 
for alimony should be heard and decided on the alle¬ 
gations of the bill and answer and that this motion 
and the motion to strike out should be heard together, 
consequently if the motions were heard together, as 
was a fact, the answer had already been and was as a 
matter of fact offered and read by the appellee in 
support of the motion for alimony before either motion 
was decided. On a preliminary motion the answer 
could not have had the effect ot an cinswer but only 
the effect of an affidavit. If the decision of the case 
depended upon fine-spun technicalities the position of 
the appellee would be more advantageous because the 
record shows that the motion for alimony was the first 
disposed of in point of time. But the fact of the matter 
is that the court made one general decision covering 
both motions. 

THIRD POINT. 

The third alleged point is stated by appellant’s 
counsel as follows: 

Having volunteered to consider the stricken plead¬ 
ing as an affidavit on the motion, was the learned court 
correct in refusing to consider on the same motion, 
affidavits for the appellant which were instantly 
offered! 

The appellant’s premise is false in that the court 
did not volunteer to consider the stricken pleading as 
an affidavit. The answer had been offered in accord¬ 
ance with the stipulation as an affidavit which was as 
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before stated the only character in which it could be 
offered before the decision on the motion was made. 
The affidavits of the appellant which he had stipulated 
he would not offer if the court would not grant a con¬ 
tinuance were not attempted to be offered by the ap¬ 
pellant until after both motions had been decided. 

The said affidavits were not properly before the 
court because they had not been filed nor had copies of 
them been served upon opposing counsel two days 
prior to the hearing as required by Rule 25 of the 
Supreme Court of the District of Columbia which is as 
follows: 

“A copy of every pleading at law or in equity sub¬ 
sequent to the original declaration or bill, and of every 
motion or petition not grantable of course, exception to 
any pleading or auditor’s report, and of every affidavit , 
shall be served within two days after the filing thereof, 
unless otherwise ordered, upon each opposite party 
affected thereby whose appearance is entered in the 
cause, or upon his attorney of record.” 

Counsel for appellant must have seen clearly that it 
was not only a violation of the stipulation but would 
also be unfair to appellee whose counsel had sought an 
opportunity to meet said affidavits by a continuance 
because otherwise appellant’s counsel would have 
noted an exception. Counsel cannot say that it was 
through inadvertence that they failed to except be¬ 
cause they did not note an exception at the foot of the 
order which was drawn and signed later. 

From appellant’s brief it is apparent that his counsel 
did not desire a hearing upon the merits of the affi¬ 
davits. It appears from the brief of counsel for ap¬ 
pellant that their purpose in preventing the postpone¬ 
ment by proposing the stipulation was to gain an un¬ 
due advantage of the appellee. They state that they 
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sought to have the answer stricken out and by doing 
so hoped there would be nothing before the court, 
hence the motion for alimony would fail. To say the 
least this was rather clever practice and after their 
clever move miscarried then they sought to violate 
their stipulation and to prevent appellee’s counsel 
having a chance to meet their said affidavits by offering 
to read them at that time. If counsel for appellant 
wanted to be fair and have the motion heard on the 
merits of their affidavits, if they had anv merit in 
them, why did they not file the affidavits and permit 
the postponement to stand which the court had granted 
to afford an opportunity to meet their affidavits? If 
the order in the case was not a proper one why did not 
counsel for appellant file a motion to vacate the same 
and support the motion with any affidavits they might 
see fit and in this wise appellee would have had an op¬ 
portunity to meet their said affidavits? If the appel¬ 
lant did not receive a salary of more than $200 a month, 
why did not counsel file a motion to modify the order 
and then appellee could have proved the fact by ap¬ 
pellant’s employer. Instead of adopting any one of 
these methods under which the justice of appellee’s 
claim could have been demonstrated, the appellant’s 
counsel have prosecuted this appeal, given a super¬ 
sedeas bond, thus depriving the appellee of the support 
to which she is justly entitled and pursuing their rather 
clever practice hope to have this honorable court for 
some technical reason set aside the order herein and 
prevent the appellee from recovering any money for 
support during the time that has and will intervene 
since the passing of the order in the court below and 
the decision on this appeal. 

Under this point counsel for appellant use an 
abundance of caustic language in criticism of the trial 





court. They quote in their brief from the decree 
(R., p. 6) the following: “The motion to strike out the 
answer hereby is granted; but” with frequency. BUT, 
so long as counsel for appellant like the word so well, 
are they fair in their quotation from the decree? Why 
did they not quote accurately the language of the de¬ 
cree as it really is in its “ murderous monotony of 
silent type ” and make the recurrence of its “ indelible 
refrain ” ring true instead of discordant? Why did 
they not if they wanted to have the question fairly 
before the court insert after the word “granted” the 
words, as they appear in the decree “in so far as it 
undertakes to set up a cause of action in favor of the 
defendant ”, and then add “but the same is retained 
and considered as an affidavit upon the motion for 
alimony,” etc*.; had they done this then that portion of 
the learned trial Justice’s decree as he had written it 
would have been before your Honors. 

FOURTH POINT. 

This point is based upon the refusal of the lower 
court to incorporate in the bill of exceptions the affi¬ 
davits to which reference is made in this brief. 

if the appellant had filed the affidavits and had 
noted an exception to the rejection of the offer of them 
in evidence there might be some merit in their con¬ 
tention. 

We are unable to understand what place affidavits 
which were rejected but to which rejection no exception 
was noted have in a bill of exception. If the appellant 
had really desired to have the affidavits made a part of 
the record he could have accomplished this end by 
tiling the affidavits in the case, but this the appellant’s 
counsel refused to do. The said affidavits had not even 





been filed at the time the bill of exceptions was pre¬ 
pared. At the time the bill of exceptions was approved 
the counsel for appellant desired to have the court in¬ 
corporate therein certain affidavits. The affidavits that 
were offered at the hearing not having been filed nor 
marked for identification (R., p. 9) nor even left with 
the clerk, appellee’s counsel objected to affidavits pre- 

six weeks later being incorporated in 
the record because there was nothing to show that 
they were the same affidavits that an attempt to use 
had been made at the hearing. The court, however, 
without knowing what had been in the affidavits that 
counsel had attempted to use at the hearing, gave the 
appellant everything under the circumstances to which 
he could have possibly been entitled by inserting in 
the bill of exceptions the statement without knowing 
whether it was a fact or not that the affidavits first 

submitted “were material to the said motion for ali- 
mony.” 

It is well settled that it is the duty of the attorney 
using affidavits in support of or in opposition to a 
motion to file them, and if he fails to file them they 
cannot be considered. 

In Cooper vs. Galbraith, 24 N. J. L. at page 220, the 
court says: 

"It appears that the affidavit of the defendant, 
upon the reading of which the rule to show cause 
is allowed was not put on file and cannot now be 
found. A new ex parte affidavit of the defendant, 
and an affidavit of the counsel, made pending the 
argument, are now offered to show the loss of the 
original affidavit and to prove its contents. I am 
clearly of the opinion that no sufficient ground for 
receiving these affidavits has been shown. It is 
the duty of a party obtaining a rule of this court 
upon facts disclosed by affidavit to put the affidavit 




on file. If this is neglected, unless it be made to 
appear that the neglect was occasioned by some 
casualty which no ordinary precaution could guard 
against, the court must proceed as if no affidavit 
had been made, and if the rule is of such a nature 
as required special facts to be shown, will dis¬ 
charge it, as improvidently granted.” 

And in Hubble vs. Osborn, 31 Ind. at page 252, the 
court said: 

“Affidavits in support, though ready, the appel¬ 
lant refused to put on tile or to submit to the in¬ 
spection of the appellee’s counsel before the mo¬ 
tion was taken for argument, though previously 
notified in open court that objection would be 
made to reading them unless they were previously 
filed. The court refused therefore to allow them 
to be read upon the hearing of the motion. We 
would not under such circumstances sav that there 
was error in this.” 

To the same effect are: 

Anonymous, 5 Cowan 13-14. 

Hobbs vs. Bank, 35 C. C. A. 487. 

Savage vs. Kelvea, 3 Howard Prac. 276. 

It is submitted that the decree of the learned court 
below should be affirmed. 

Respectfully, 

George F. Havell, 

S. McComas Hawken, 
Attorneys for Appellee. 
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Amongst the hasty conjectures of the law put for¬ 
ward by the brief of the appellee two are of sufficient 
importance to justify notice; not at all upon the theory 
that these particular misconceptions will escape your 
Honors, is notice of them) required; but only to place at 
the hands of your Honors the precedents which sustain 
the opinions already entertained by your Honors upon 
each of the two points. 


1. On page 12, Appellee’s brief appears: “If the 
appellant had really desired to have the affidavit made 
a part of the record, he could have accomplished this 
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end by filing the affidavits in the case, but this the ap¬ 
pellant’s counsel refused to do.” 

This quotation contains both a proposition of law 
and a proposition of fact; respecting the legal propo¬ 
sition, the Supreme Court has said: 

’' •» » 

“An affidavit filed for use on a motion is not 
part of the record and only becomes a part of 
the record by being incorporated in a bill of 
exceptions.” 

Evans v. Stetnisch, 149 U. S., 606. 

“Affidavits filed in support of a motion for a 
new trial are no part of the record on error 
unless made so by bill of exceptions.” 

Stezvart vs. Wyoming Cattle Co., 128 U. S., 

383- 

“An affidavit filed with the clerk but not in¬ 
corporated in any bill of exceptions cannot bring 
into the record evidence of what took place on 
the trial.” 

Nelson vs. Flint , 166 U. S., 277. 

“Affidavits in the transcript are not a part 
of the record unless they are embodied in an 
agreed statement of facts or bill of exceptions or 
are made so by a demurrer to the evidence.” 

B. & P . R. R. Co. vs. Trustees Pres. 

Church, 91 U. S., 127. 

“The fact that a paper is found among the 
files of the court does not of itself make it a 
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part of the record. If not a part of the plead¬ 
ings or process it must be put into the record by 
some action of the court.” 

England vs. Gebhardt, 112 U. S., 502. 

Campbell vs. Rankin, 99 U. S., 261 
{supra). 

As to the propositon of fact to the effect that appel¬ 
lant’s counsel had “refused” to file the affidavits in the 
case, the Bill of Exceptions (R. 9), shows, amongst 
other things: 

“The plaintiff attempted to offer in evidence the af¬ 
fidavits * * * but the court declined to consider 
said affidavits; after the court had acted on the stipu¬ 
lation and decided the case * * * counsel for plain¬ 
tiff would not be permitted to submit the same affi¬ 
davits * * * Said affidavits have never been filed 
in the case nor marked for identification. * * * The 
plaintiff requested the court that said affidavits or the 
substance thereof, be attached hereto and made a part 
hereof, which the court declined to allozv to be done.” 

Can it be doubtful that if in the face of this 
record of the proceedings, counsel for appellant had 
turned to the Clerk of the Court and had undertaken 
to override the court by requiring the Clerk to do that 
which the court had determined and had announced 
should not be done, that counsel would have belittled 
and offended the dignity of his profession and be¬ 
trayed an ignorance of not only the rights, but the 
dues of a respectable and self-respecting advocate 
when before the bar of a court ? 
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But even had the affidavits been on file for a twelve 
month, how would it have helped the matter? As 
shown by the authorities, supra, they could not have 
been considered by the court below unless formally 
offered in evidence; and they could not have been con¬ 
sidered by the Appellate Court unless brought into the 
record by a Bill of Exceptions. 

2. The other point upon which it is respectfully sug¬ 
gested that the appellee has misconceived the law, is 
indicated by these quotations from her brief (p. 6): 

“The counsel for appellant divides their brief 
into a discussion of four points. In view of the 
fact that there were but two exceptions noted, 
we are unable to understand how there could be 
four points involved in the appeal.” 

and (p. 12): 

“If the appellant had filed the affidavits and 
had noted an exception to the rejection of the 
offering of them in evidence, there might be 
some merit in their contention.” 

The position of the appellant with respect to the re¬ 
jection of the several affidavits is, that by the peculiar 
character of the record at bar, the ruling rejecting the 
affidavits has been saved for appellate review. 

Before opening authorities upon the point, the theory 
may be succinctly stated thus:— 

When a party who secures a ruling of the court by 
offering or objecting to evidence assents to and ac- 




quiesces in that ruling, and the trial proceeds on the 
theory of the ruling, the party can never afterward 
complain of that in which he has acquiesced. Unless 
at the time he in some manner advises the court that 
he does not assent or acquiesce in the ruling, then bv 
his very silence he has assented and acquiesced. 

Importance lies not so much in the words employed 
to accomplish notice to the court, as in accomplishing 
the fact of advising the court that the ruling is not as¬ 
sented to and is desired to be saved for review. Can it 
be, that in one case counsel, by curtly trumpeting the 
word “Exception," would any better save a ruling for 
review, than would counsel in another case by calmly 
stating: “Your Honor’s ruling denies us the right to 
offer evidence, excludes our evidence in toto, and we 
now respectfully advise your Honor that we do not 
assent to nor acquiesce in it.” The point would be 
saved in both cases; and the reason is that in neither 
case has the ruling been acquiesced in; in each case the 
court has been advised that the ruling is not ac¬ 
quiesced in. 

It is quite a mistaken notion, although a notion quite 
commonly entertained, that the word “exception” sig¬ 
nifies the necessity of hurling that very word at the 
lace of the court in open court on the instant a ruling 
is made; a moment’s attention to history shows that the 
true meaning of the word is utterly devoid of that 
significance. Exceptions were first provided for in the 
thirteenth year of Edward the First (i Eng. Stat., 206; 
or 2 Bac. Abr., 117).: 



“By the ancient common law, a writ of error 
laid only for an error in law apparent upon the 
judgment roll—what is now called ‘the strict 
record,*—for an erroneous decision that did not 
appear upon the record there was no redress 
by writ of error. To relieve this, the Statute of 
Westminster was enacted.” 

Nolle v. Oyster, 230 U. S., 176. 

The original English Statute, after providing that 
when exceptions were reduced to writing the Justices 
shall “put to their seals for a witness,” proceeds thus: 

“And if the King, upon complaint made of 
the Justices, cause the record to come before 
him and the same exception be not found in 
the roll, and the plaintiff show the exception 
written, with the seal of a Justice put to, the 
Justice shall be commanded that he appear at a 
day certain, either to confess or deny his seal. 
And if the Justice cannot deny his seal, they 
shall proceed to judgment according to the 
same exception, as it ought to be allowed or dis¬ 
allowed.” 

From which it is apparent that originally the excep¬ 
tion was no part of the record of the lower court, did 
not become such, and that upon review the case was 
decided upon a point which was “excepted” from the 
judgment roll, in the sense of not being contained in 
that roll: that is, the document to which the Justice 
put his seal was presented to the reviewing tribunal 
apart from, in addition to. and excepted from the ordi¬ 
nary judgment roll. 



The complaint saved by the exceptions, was against 
the decision of the court. The method of review was 
not by way of inspection of the judgment roll, but bv 
way of inspecting that which was an exception to, or 
an exception from the judgment roll. The function of 
the document was to show that the party objected to the 
decision } the objection was availed of through the 
medium of a document which was an exception from 
the judgment roll and an exception from the record 
of the trial court. 

Bouvier says, Vol. i, page 188: 

Bill of Exceptions, practice, is the statement 
of writing of the objection made by a party in a 
cause, to the decision of the court on a point of 
law, which, in confirmation of its accuracy, is 
signed and sealed by the judge or court who 
made the decision. The object of the Bill of 
Exceptions is to put the question of law on 
record, for the information of the court of error 
having cognizance of such cause.” 

The record at bar shows that after the court had 
concluded to treat the stricken answer as an “affidavit 
in support of the motion for alimony,” the whole case 
of the appellant depended upon the affidavits which 
were excluded; the ruling of the court deprived him in 
toto of the right to offer any evidence whatever; the 
whole contention centered on the affidavits; the record 
shows that the court and the parties so understood, 
and understood as well that the appellant did not waive 
the point by any acquiescence in the ruling of the 
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court. That the question of the appellant’s right to 
offer evidence generally, and of his right to offer these 
several affidavits in particular, is saved for review by 
the record at bar seems established by the authorities 
from which quotations are now appended: 

“At common law, a writ of error lay for 
error in law apparent on the record, but not for 
an error of law not apparent on the record. If 
a party alleged any matter of law at the trial 
and was overruled by the Judge, he was without 
redress, the error not appearing on the record. 
To remedy this evil the statute was passed 
which gives the bill of exceptions. It is to cor¬ 
rect an error in law. Blackstone speaking of 
this subject, says: ‘And if either in his direc¬ 
tions or decisions he (the Judge) mistakes the 
law by ignorance inadvertence or design, the 
counsel on either side may require him pub- 
lically to seal a bill of exception,’ stating the 
point wherein he is supposed to err.” 

Ex Parte Crane , 5 Pet., 199, 8:96. 

“A paper in the record entitled ‘;a case and 
exceptions,' is sufficient for a bill of exceptions." 

“If this paper had been entitled a ‘bill of Ex¬ 
ceptions’ instead of a ‘case and exceptions,’ 
there could not have been any doubt." 

Herbert v. Butler, 97 U. S., 319; 24:958. 

“To be of any avail, exceptions must not only 
be drawn up so as to present distinctly the 
ruling of the court upon the points raised, but 
they must be signed and sealed by the presiding 
judge.” 

Young vs. Martin, 75 U. S., 19:419. 
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“When a party is dissatisfied with the de¬ 
cision of his cause, and intends to seek a revision 
of the law applied to the case, he must take care 
to raise the question of lava to be revised, and 
fait the facts on the record for the information 
of the appellate tribunal * * * a bill of ex¬ 
ceptions, undoubtedly, is the safest method/’ 

Suyd-am v. Williamson , 61 U. S., 427; 

151980. 

“Errors apparent in the record, are open to 
revision, whether the error be made to appear 
by bill of exception, or in any other legal 
manner.” 

B. & O. vs. Trustees, 91 U. S., 127, 231261 

“An exception is not necessary to review the 
sustaining of a demurrer.” 

Malle v. Oyster, 230 U. S., 164; 57:1439. 

“No exception or bill of exceptions is neces¬ 
sary to bring up for review a ruling sustaining 
a demurrer to one of the defenses set up in the 
answer, there being nothing in the record to in¬ 
dicate a waiver of defendant’s right.” 

Common vs. Home Sav. Bank , 236 U. S., 

99; 59:485- 

“Although a bill of exceptions is imperfectly 
drawn, yet if this court can ascertain the sub¬ 
stance of the facts, and the questions on which 
the judge instructed the jury are apparent, it 
will proceed to decide the case." 

U. S. vs. Morgan , n How., 154; 13:643. 

“Whether any express exception to the ad¬ 
missibility of the evidence was taken or not, 
does not distinctly appear, but it does appear 
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that the question whether the evidence was or 
was not admissible was the principal question 
examined by the district court, and the one upon 
which the decision in the case chiefly turned— 
And in view of all the circumstances the court 
here decides that the question * * * is now 
open for revision.’* 

The Delaware v. Oregon Iron Co., 14 
Wall., 579; 20:782. 

From the foregoing considerations and authorities 
the correct conclusion is, that when a record shows not 
only that a question of law was distinctly raised and 
decided, but also that that decision was at the time pro¬ 
tested objected to, and not acquiesced in, the question 
is fully saved for the review of an appellate tribunal. 

Therefore, in as much as the record at bar shows not 
only that the court declined to consider any evidence 
whatsoever in general, and the several affidavits in 
particular, offered by appellant, and that the attitude of 
the lower court toward the question was all the time 
protested and never acquiesced in by appellant, the 
question is fully open for review. 

Respectfully submitted, 

Daniel Thew Wright, 

T. Morris Wampler 

Attorneys for Appellant. 






